
The Comptroller General 
of the United States 

Washington, D.C. 20648 

Decision 

Matter of: DDD Company 

E-233266 File: 

Date: December 14, 1988 

DIGEST 

Where copy of i r r e v o c a b l e  l e t t e r  of c r e d i t  submi t t ed  as  a 
b i d  g u a r a n t e e  i n d i c a t e s  t h a t  t h e  agency can o n l y  demand 
payment from t h e  s u r e t y  upon p r e s e n t i n g  t h e  o r i g i n a l  l e t t e r  
of c r e d i t ,  t h e  l e t t e r  is of q u e s t i o n a b l e  e n f o r c e a b i l i t y ,  
and t h e  b i d  t h e r e f o r e  is p r o p e r l y  r e j e c t e d  as nonrespons ive .  

DEC I S ION 

DDD Company p r o t e s t s  t h e  r e j e c t i o n  of i t s  low b i d  f o r  
mailroom s e r v i c e s  under i n v i t a t i z n  f o r  b i d s  ( IFB)  N o .  NASP- 
N7-B-0103, i s s u e d  by t h e  N a t i o n a l  A r c h i v e s  and Records 
A d m i n i s t r a t i o n  ( N A R A ) .  The agency r e j e c t e d  t h e  b i d  a s  
nonrespons ive  because  i t  found DDD's b i d  bond, i n  t h e  form 
of  a copy of a l e t t e r  of c r e d i t ,  t o  be unenfo rceab le ,  and 
t h e r e f o r e  unaccep tab le .  DDD c o n t e n d s  t h a t  i t  submi t t ed  t h e  
o r i g i n a l  l e t t e r  of c r e d i t  w i t h  i t s  b i d  and t h a t  i t s  b i d  
t h e r e f o r e  i s  r e s p o n s i v e .  

W e  deny t h e  p r o t e s t .  

The  IFB r e q u i r e d  each b i d d e r  t o  submit  a b i d  g u a r a n t e e  i n  
t h e  amount of 20 p e r c e n t  of t h e  b i d  p r i c e ,  o r  $ 3 , 0 0 0 , 0 0 0 ,  
whichever  was less. I n  a c c o r d  w i t h  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  (FAR) S 52-228-1, t h e  IFB s t a t e d  t h a t  f a i l u r e  t o  
f u r n i s h  a g u a r a n t e e  i n  t h e  p r o p e r  form and amount by t h e  
time set for b i d  opening may be cause f o r  r e j e c t i o n  of t h e  
b i d .  

ODD'S was t h e  low b i d  of t h e  s i x  r e c e i v e d  and inc luded  as a 
b i d  q u a r a n t e e  an  i r r e v o c a b l e  l e t t e r  of c r e d i t  i s s u e d  by t h e  
Maryland N a t i o n a l  Bank on September 1 ,  1988. T h e  l e t t e r ,  i n  
t h e  amount of $17,540, r e f e r e n c e d  t h e  NARA i n  Washington, 
D.C., and f u r t h e r  s t a t e d  t h a t  " t h e  o r i g i n a l  of t h i s  l e t t e r  
of c r e d i t  m u s t  be p r e s e n t e d  t o  us wi th  any drawings  
he reunde r  f o r  our endorsement  of any payments e f f e c t e d  by 
us." However, a f t e r  f u r t h e r  examinat ion  of  t h e  t h r e e  c o p i e s  



o f  t h e  b i d  s u b m i t t e d  by DDD,  t h e  c o n t r a c t i n g  o f f i c i a l s  
d e t e r m i n e d  t h a t  a l l  t h r e e  c o p i e s  o f  t h e  b i d  c o n t a i n e d  c o p i e s  
o f  t h e  l e t t e r  o f  c r e d i t ,  and t h a t  t h e  o r i g i n a l  was n o t  
f u r n i s h e d .  S i n c e  t h e  c o p i e s  s u b m i t t e d  e x p r e s s l y  s t a t e d  t h a t  
t h e  o r i g i n a l  document m u s t  be p r e s e n t e d  as a c o n d i t i o n  of  
payment,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  DDD had n o t  
s a t i s f i e d  t h e  b i d  g u a r a n t e e  r e q u i r e m e n t  and r e j e c t e d  t h e  b id  
a s  n o n r e s p o n s i v e .  

T h e  p r o t e s t e r  a l l e g e s  t h a t  i t  d i d  submi t  t h e  o r i g i n a l  
l e t t e r  o f  c r e d i t  w i t h  i ts  b i d ,  and c o n t e n d s  t h a t  i t s  
p o s i t i o n  i s  s u b s t a n t i a t e d  by t h e  a g e n c y ' s  acknowledgment a t  
t h e  b i d  open ing  t h a t  t h e  p r o t e s t e r ' s  b i d  g u a r a n t e e  was 
p r e s e n t .  T h e  c o n t r a c t i n g  o f f i c e r  s t a t e s ,  however,  t h a t  
D D D ' s  b i d  documents  a l l  were i n  bound volumes e n c l o s e d  i n  a 
brown p a p e r  wrapp ing ,  and t h a t  a t  t h e  b id  open ing  t h e r e  
were no  loose p a p e r s  i n  t h e  brown p a p e r  wrapping ,  and n o  
loose p a p e r s  i n  t h e  bound volumes. T h e  NARA o f f i c i a l  
p r e s e n t  a t  t h e  b i d  open ing  s t a t e s  t h a t  s h e  announced t h a t  
t h e  p r o t e s t e r ' s  b i d  c o n t a i n e d  a b id  g u a r a n t e e  based  on t h e  
copy o f  t h e  l e t t e r  o f  c r e d i t  s h e  saw i n  one  o f  t h e  th ree  
c o p i e s  s u b m i t t e d ;  i t  was n e v e r  h e r  i n t e n t  t o  i n d i c a t e  t h e  
a c c e p t a b i l i t y  o r  v a l i d i t y  o f  t h e  p r o t e s t e r ' s  b i d  g u a r a n t e e .  

A l e t t e r  o f  c r e d i t  is e s s e n t i a l l y  a t h i r d - p a r t y  b e n e f i c i a r y  
cont rac t .  Upon request  o f  i ts  cus tomer ,  a f i n a n c i a l  
i n s t i t u t i o n  may i ssue  s u c h  a l e t t e r  t o  a t h i r d  p a r t y ,  whose 
d r a f t s  o r  o t h e r  demands f o r  payment w i l l  b e  honored upon t h e  
t h i r d  p a r t y ' s  c o m p l i a n c e  w i t h  t h e  c o n d i t i o n s  s p e c i f i e d  i n  
t h e  l e t t e r .  The  e f f e c t  and p u r p o s e  o f  a l e t t e r  of c r e d i t  i s  
t o  s u b s t i t u t e  t h e  c r e d i t  o f  some o ther  e n t i t y  for t h e  c r e d i t  
o f  t h e  cus tomer .  See Chemica l  Technology I n c .  , B-192893,  
Dee. 2 7 ,  1 9 7 8 ,  7 8 - 2  CPD 9 4 3 8 .  The p u r p o s e  of  any  b i d  

- 
g u a r a n t e e ,  i n c l u d i n g  a l e t t e r  of  c r e d i t ,  is t o  secure t h e  
l i a b i l i t y  of a s u r e t y  t o  t h e  government  i n  t h e  e v e n t  t h e  
b i d d e r  f a i l s  t o  f u l f i l l  i t s  o b l i g a t i o n  t o  execute a w r i t t e n  
c o n t r a c t  and f u r n i s h  payment and pe r fo rmance  bonds.  Hydro- 
Dred e Cor 8 - 2 1 4 4 0 8 ,  A p r .  9 ,  1 9 8 4 ,  84-1 CPD 11 4 0 0 .  

t h e  s u r e t y  is c l e a r l y  bound by i t s  terms. When t h e  
l i a b i l i t y  o f  t h e  s u r e t y  is n o t  c lear ,  t h e  g u a r a n t e e  p r o p e r l y  
may b e  r e g a r d e d  as d e f e c t i v e ,  Desert Dry W a t e r p r o o f i n g  
C o n t r a c t o r s ,  B - 2 1 9 9 9 6 ,  Sept. 4 ,  1 9 8 5 ,  8 5  -2 C P D  11 2 6 8  , and 
t h e  bid must be r e j e c t e d  a s  n o n r e s p o n s i v e .  A&A Roofing CO. ,  
I n c . ,  8 - 2 1 9 6 4 5 ,  O c t .  2 5 ,  1 9 8 5 ,  85-2 C P D  11 4 6 3 .  

Here, s i n c e  t h e  terms o f  t h e  l e t t e r  o f  c r e d i t  made payment 
c o n t i n g e n t  on p r e s e n t a t i o n  o f  t h e  o r i g i n a l ,  w e  t h i n k  it i s  
c lear  unde r  t h e  above  s t a n d a r d  t h a t ,  a b s e n t  s u b m i s s i o n  of 
t h e  o r i g i n a l  i n s t r u m e n t  w i t h  D D D ' s  b i d ,  t h e  e n f o r c e a b i l i t y  
of t h e  g u a r a n t e e  is a t  b e s t  q u e s t i o n a b l e ,  and t h e  b i d  had t o  

T h u s  -+-E+' t e s u f f i c i e n c y  of a b i d  g u a r a n t e e  depends  on w h e t h e r  
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b e  r e j e c t e d  a s  n o n r e s p o n s i v e .  We have s p e c i f i c a l l y  h e l d ,  
moreover, t h a t  a photocopy of  a l e t t e r  of c r e d i t  i s  
u n a c c e p t a b l e  as a b id  g u a r a n t y ,  s ince there  would be no way 
(o the r  t h a n  by an e x a m i n a t i o n  o f  t h e  o r i g i n a l )  t h a t  t h e  
agency  c o u l d  be c e r t a i n  t h a t  there  had not been a l t e r a t i o n s  
t o  w h i c h  t h e  s u r e t y  had n o t  c o n s e n t e d .  See I m p e r i a l  
Maintenance, I n c . ,  B-224257, J a n .  8,  1987 ,  87-1 CPD 11 3 4 .  
O u r  d e c i s i o n  t h u s  u l t i m a t e l y  t u r n s  on w h e t h e r  DDD s u b m i t t e d  
t h e  o r i g i n a l  w i t h  i t s  b i d .  

- 

While  DDD a r g u e s  t h a t  t h e  o r i g i n a l  g u a r a n t e e  was r e c e i v e d  by 
t h e  agency a l o n g  w i t h  i ts  b i d ,  D D D  is i n  a p o s i t i o n  t o  
a s s e r t  o n l y  t h a t  i t  i n c l u d e d  t h e  o r i g i n a l  when it was 
p r e p a r i n g  i t s  b i d  package ;  DDD was n o t  p r e s e n t  when t h e  b id  
was r e c e i v e d  by NARA, and n e i t h e r  D D D  n o r  any o t h e r  p e r s o n  
saw t h e  o r i g i n a l  a t  t h e  b id  opening .  S i n c e  there  is no 
o t h e r  r e a s o n  to  b e l i e v e ,  o r  e v i d e n c e  e s t a b l i s h i n g ,  t h a t  NARA 
i n c o r r e c t l y  d e t e r m i n e d  t h a t  t h e  o r i g i n a l  was n o t  r e c e i v e d ,  
o n  t h i s  r e c o r d  w e  t h i n k  it  o n l y  r e a s o n a b l e  t o  c o n c l u d e  t h a t  
t h e  o r i g i n a l  was m i s p l a c e d  d u r i n g  p r e p a r a t i o n  of t h e  b i d ,  o r  
l o s t  i n  t h e  p r o c e s s  o f  t r a n s p o r t i n g  t h e  b i d  t o  t h e  agency .  
Whatever  t h e  e x p l a n a t i o n ,  s i n c e  w e  f i n d  n o  e v i d e n c e  b e l y i n g  
NARA's statement  t h a t  t h e  o r i g i n a l  g u a r a n t e e  was n o t  
r e c e i v e d - - t h e  c o n t r a c t i n g  o f f i c i a l ' s  acknowledgment a t  b id  
open ing  based  on e x a m i n a t i o n  of a copy d o e s  n o t  c o n s t i t u t e  
s u c h  evidence--we c o n c l u d e  t h a t  t h e  agency p r o p e r l y  
d e t e r m i n e d  t h a t  D D D ' s  b i d  was n o n r e s p o n s i v e .  

T h e  p r o t e s t  is  d e n i e d .  

M J a m e  
G e n e r a l  Counse l  
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